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on behalf of the FDIC because of the 
existence of any of the conditions iden-
tified in § 366.4(a), or conflicts of inter-
est as defined in § 366.2(c)(1) through (3), 
subject to the contractor’s request for 
waiver of a conflict of interest or pro-
posal for elimination of a conflict of in-
terest as described in § 366.5; 

(2) A list and description of any in-
stance during the ten (10) years pre-
ceding the submission of the offer in 
which the contractor or any company 
under the contractor’s control de-
faulted on a material obligation to any 
insured depository institution; 

(3) The contractor’s agreement that 
it will not allow any employee, agent, 
or subcontractor to perform services 
under the proposed contract with the 
FDIC unless the contractor first 
verifies with each such employee, 
agent, or subcontractor that, to the 
best of such person’s knowledge, such 
person: 

(i) Is not disqualified from per-
forming services under the FDIC con-
tract because of the existence of any of 
the conditions identified in § 366.4(a); 

(ii) Has no conflicts of interest as de-
fined in § 366.2(c)(1) through (3), subject 
to a request by the contractor for a 
conflict of interest waiver or proposal 
for the elimination of a conflict of in-
terest as set forth in § 366.5; and 

(iii) Has not, during the ten (10) years 
preceding the submission of the offer, 
defaulted on a material obligation to 
any insured depository institution; and 

(4) Any other information which the 
FDIC may deem appropriate, the scope 
of which will be dependent on the par-
ticular contract under consideration. 

(b) Subsequent submissions. During the 
term of the contract, the contractor 
shall: 

(1) Verify the information described 
in paragraph (a)(3) of this section for 
any employee, agent, or subcontractor 
who will perform services under the 
contract for whom such information 
has not been previously verified, prior 
to such employee, agent, or subcon-
tractor performing services under the 
contract; and 

(2) Immediately notify the FDIC if 
any of the information submitted pur-
suant to paragraph (a) of this section 
was incorrect at time of submission or 
has subsequently become incorrect. 

(c) Failure to provide information. A 
contractor that fails to provide any re-
quired information or misstates a ma-
terial fact may be determined by the 
FDIC to be ineligible for the award of 
the FDIC contract for which such in-
formation is required or to be in de-
fault with respect to any existing con-
tract for which such information is re-
quired. 

(d) Retention of information. A con-
tractor shall retain the information 
upon which it relied in preparing its 
certification(s) during the term of the 
contract and for a period of three (3) 
years following the termination or ex-
piration of the contract and shall make 
such information available for review 
by the FDIC upon request. 

(e) Delayed compliance in emergencies. 
In emergencies, when unforeseeable 
circumstances make it necessary to 
contract immediately in order to pro-
tect FDIC personnel or property, the 
FDIC may authorize delayed compli-
ance with this part. 

(f) Additional contractual requirements. 
In addition to the provisions of this 
part, the FDIC may include in its con-
tract provisions, conditions and limita-
tions, including additional standards 
for contractor fitness and integrity. 

§ 366.7 Minimum ethical standards for 
independent contractors. 

(a) In connection with the perform-
ance of any contract and during the 
term of such contract, a contractor, 
shall not: 

(1) Accept or solicit for itself or oth-
ers favors, gifts, or other items of mon-
etary value from any person the con-
tractor knows is seeking official action 
from the FDIC in connection with the 
contract or has interests which may be 
substantially affected by the contrac-
tor’s performance or nonperformance 
of duties to the FDIC; 

(2) Use improperly or allow the im-
proper use of FDIC property, or prop-
erty over which the contractor has su-
pervision or charge by reason of the 
contract; 

(3) Use its status as an FDIC con-
tractor for its personal, financial or 
business benefit or for the benefit of a 
third party, except as contemplated by 
the contract; 
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(4) Make any promise or commitment 
on behalf of the FDIC not authorized 
by the FDIC. 

(b) Pursuant to 18 U.S.C. 201, whoever 
acts for or on behalf of the FDIC is 
deemed to be a public official and pub-
lic officials are prohibited from solic-
iting or accepting anything of value in 
return for being influenced in the per-
formance of official actions. Violators 
are subject to criminal sanctions under 
Title 18 of the United States Code. 

(c) Pursuant to 18 U.S.C. 1001, who-
ever knowingly and willingly falsifies a 
material fact, makes a false statement, 
or utilizes a false writing in connection 
with an FDIC contract is subject to 
criminal sanctions under Title 18 of the 
United States Code. 

(d) A contractor that violates the 
provisions of this section may be deter-
mined by the FDIC to be ineligible for 
the award of an FDIC contract and the 
FDIC may determine that such con-
tractor is in default under any existing 
FDIC contract. 

§ 366.8 Confidentiality of information. 
(a) A contractor has a duty to protect 

confidential information and shall not 
use or allow the use of confidential in-
formation to further a private interest 
other than as contemplated by the con-
tract. 

(b) If a contractor fails to comply 
with the provisions of this section, the 
FDIC may: 

(1) Declare the contractor ineligible 
for the award of any FDIC contract not 
yet awarded; or 

(2) Declare the contractor in default 
under any existing contract with the 
FDIC. 

(c) As used in this section, ‘‘confiden-
tial information’’ means information 
that a contractor obtains from the 
FDIC or a third party in connection 
with an FDIC contract but does not in-
clude information generally available 
to the public unless the information 
becomes available to the public as a re-
sult of unauthorized disclosure by the 
contractor. 

§ 366.9 Liability for rescission or ter-
mination. 

The FDIC may seek its actual, direct, 
and consequential damages from a con-
tractor whose disqualifying conditions, 

conflicts of interest, failure to comply 
with information submission or con-
fidentiality requirements, or failure to 
comply with the minimum ethical 
standards for independent contractors 
were the basis for rescission or termi-
nation of a contract between the FDIC 
and the contractor. This right to ter-
minate or rescind and these remedies 
are cumulative and in addition to any 
other remedies or rights the FDIC may 
have under the terms of the contract, 
at law, or otherwise. 

§ 366.10 Finality of determination. 
Any determination made by the 

FDIC pursuant to this part is at the 
FDIC’s sole discretion and shall not be 
subject to further review. 

PART 367—SUSPENSION AND EX-
CLUSION OF CONTRACTOR AND 
TERMINATION OF CONTRACTS 

Sec. 
367.1 Authority, purpose, scope and applica-

tion. 
367.2 Definitions. 
367.3 Appropriate officials. 
367.4 [Reserved] 
367.5 Exclusions. 
367.6 Causes for exclusion. 
367.7 Suspensions. 
367.8 Causes for suspension. 
367.9 Imputation of causes. 
367.10–67.11 [Reserved] 
367.12 Procedures. 
367.13 Notices. 
367.14 Responses. 
367.15 Additional proceedings as to disputed 

material facts. 
367.16 Ethics Counselor decisions. 
367.17 Duration of suspensions and exclu-

sions. 
367.18 Abrogation of contracts. 
367.19 Exceptions to suspensions and exclu-

sions. 
367.20 Review and reconsideration of Ethics 

Counselor decisions. 

AUTHORITY: 12 U.S.C. 1822(f) (4) and (5). 

SOURCE: 61 FR 68560, Dec. 30, 1996, unless 
otherwise noted. 

§ 367.1 Authority, purpose, scope and 
application. 

(a) Authority. This part is adopted 
pursuant to section 12(f) (4) and (5) of 
the Federal Deposit Insurance Act, 12 
U.S.C. 1822(f) (4) and (5), and the rule- 
making authority of the Federal De-
posit Insurance Corporation (FDIC) 
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